Court File No.: CV-14-512624-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE

MONDAY,

)
)
)

)

THE

6thDAY OF June,2016

STEVEN LOZANSKI
Plaintiff

- andTHE HOME DEPOT, INC. and HOME DEPOT OF CANADA, INe.
Defendants
Proceeding under the Class Proceedings Act, 1992

ORDER
(Conditional Certification, Approval of Notice, Carriage,
and setting a Settlement and Fee Approval Hearing Date)
THIS MOTION, made by Steven Lozanski ("the Ontario Plaintiff')for

an Order:

(i) conditionally certifying this action as a class proceeding for settlement purposes only;
(ii) approving an opt-out and objection process; (iii) approving the form of, and the
method of dissemination

of, the notice of certification; (iv) granting carriage of this

proposed class action; and, (v) setting the date of the settlement and fee approval hearing
in this action, was heard this day at Osgoode Hall, Toronto, Ontario.
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ON READING the Motion Record of the Ontario Plaintiff, filed, including the
Settlement Agreement executed on April 25, 2016 by the Ontario Plaintiff, and by the
Defendants, and by the Plaintiff in the parallel Saskatchewan Action;

AND upon being advised that the Defendants deny liability in this Action and in
the Saskatchewan Action;

AND upon being advised that each of the Ontario Plaintiff, the Plaintiff in the
Saskatchewan Action, and the Defendants in both Actions consent to this Order, and that
KCC LLC consents to being appointed as the Claims Administrator;

AND ON HEARING the submissions of counsel for the Ontario Plaintiff and for
the Defendants;

1.

THIS COURT ORDERS AND DECLARES that for the purposes of this Order,

the following definitions apply:

(a)

"Action" means this action, titled Lozanski v. The Home Depot
commenced in the Ontario Superior Court of Justice, Court File No. CV14-512624-CP;

(b)

"Approval
motion by
Agreement
the Ontario

(c)

"Claims Administrator"
is the company appointed by this Court to be
responsible for maintaining a settlement claims website, and for receiving
and processing such claims in accordance with the Order(s) of this Court;

(d)

"Class Counsel" means Merchant Law Group for the Saskatchewan
Action, and McPhadden Samac Tuovi LLP for this Action;

(e)

"Class Counsel Fees" means an Order of the Court for the fees,
disbursements and taxes to be paid to the Class Counsel in each of the
two Actions;

Hearing" means the hearing before this Court to decide the
the Ontario Plaintiff for Court approval of the Settlement
executed by the parties, and the separate subsequent motion of
Plaintiff for Class Counsel Fees;
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(f)

"Class Period" means the period from April 11, 2014 to September 13,
2014;

(g)

"Court" means the Ontario Superior Court of Justice;

(h)

"CJA" means the Courts of Justice Act, R.S.O.
amended;

(i)

"CPA, 1992"means the Class Proceedings Act, 1992, S.O. 1992, c. 6;

G)

"Data Breach" means the data breach first disclosed
September 2014;

(k)

"Effective Date" is the day after the so" day following the decision of
the Court to execute the Settlement Approval Order (whether or not that
Order is issued and entered on that date). The Effective Date is not
affected or delayed by the timing of the granting of, or an appeal from,
the Class Counsel Fees Order;

(1)

"Excluded Persons" means the subsidiaries, affiliates, officers, directors,
senior employees, legal representatives, heirs, predecessors, successors
and assigns of each of the Defendants;

(m)

"Notice" means the notice given in English to the Canadian Class
Members, as approved by the Court, generally in accordance with the
notice at Schedule "A" to this order;

(n)

"Notice Deadline" means the date that is sixty (60) days prior to the date
set by the Court for the Approval Hearing in this matter;

(0)

"Objection Deadline" means the date that is thirty (30) days prior to the
date set by the Court for the Approval Hearing in this matter;

(p)

"Ontario Class Counsel" means McPhadden Samac Tuovi LLP;

(q)

"Ontario Plaintiff' means Steven Lozanski;

(r)

"Opt-Out Deadline" means the date that is thirty (30) days prior to the
date set by the Court for the Approval Hearing in this matter;

(s)

"Released Claim" means any and all manner of claims, demands,
actions, suits, causes of action, whether class, individual, or otherwise in
nature, whether personal or subrogated, damages whenever incurred, and
rights and liabilities of any nature whatsoever, including interest, costs,
expenses, administration expenses, Class Counsel Fees and lawyers' fees,
known or unknown, suspected or unsuspected, in law, under statute or in
equity, that the Releasors, or any of them, whether directly, indirectly, or
in any other capacity, ever had, now have, or hereafter can, shall, or may

1990, c. C.43, as

by THD

III
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have as against the Releasees or anyone or more of the Releasees relating
to any conduct alleged, or that could have been alleged, in this Action, or
in Knuth v. The Home Depot, Saskatchewan Court File No. QBG
2006114, and without limitation, any such claims that have been asserted,
would have been asserted or could have been asserted as a result of the
Data Breach;
(t)

"Releasees" means the Defendants, their insurers and their respective
past and present parents, affiliates, subsidiaries, directors, officers,
partners, employees, advisors, lawyers, representatives,
successors,
assigns and their respective heirs, executors, administrators, successors
and assigns;

(u)

"Releasers" means, jointly and severally, the Ontario Plaintiff, the
Plaintiff in the Saskatchewan Action, and the Canadian Class Members,
and their respective past and present representatives, heirs, executors,
attorneys, administrators, guardians, estate trustees, successors and
assigns, as the case may be;

(v)

"Saskatchewan Action" means the action titled Knuth v. The Home
Depot commenced in the Saskatchewan Court of Queen's Bench at
Regina, court file number 2016/14.

(w)

"Saskatchewan

(x)

"Settlement Agreement" means the Agreement filed for this Motion,
which provides, on certain terms, for the resolution of this Action and all
present and possible future litigation regarding the Data Breach by
Canadian Class Members; and

(y)

"Settlement Approval Order" means the Order sought by Ontario Class
Counsel at the Approval Hearing for approval of the terms of the
Settlement Agreement for the Canadian Class, if granted without material
change.

CONDITIONAL

2.

Class Counsel" means the Merchant Law Group;

CERTIFICATION

THIS COURT ORDERS that:

(a)

this Action is conditionally certified as a class proceeding for settlement
purposes only, in accordance with the terms of the Settlement Agreement;

(b)

Mr. Lozanski is appointed as the Representative Plaintiff on behalf of the
Canadian Class;
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(c)

the Class is defined as:
"all persons in Canada who conducted an electronic payment transaction
at a self-checkout terminal in a Canadian Home Depot store, and/or
whose email address was held by THD, during the Data Breach Period,
who do not validly opt of this Action" (the "Canadian Class");

(d)

the common issue is:
Did the THD Defendants owe a duty of care at common law to the
Canadian Class in the circumstances of the Data Breach, and did they
breach that duty of care?;

3.

(e)

the cause of action certified is negligence; and

(f)

KCC LLC is appointed as the Claims Administrator.

THIS COURT ORDERS that it will hold the Approval Hearing on August 22,

2016, beginning at 10:00 a.m., at Osgoode Hall, Toronto, Ontario:

(a)

to hear a motion to approve the Settlement Agreement applicable to both
Actions, and to dismiss this Action;

(b)

to hear a separate motion to approve the fee agreements between the
Plaintiff in this Action and in the Saskatchewan Action and their
respective Class Counsel, and to then fix the fees, disbursements and
applicable taxes to be paid by the Defendants to the Plaintiff in each
Action; and

(c)

to deal with any related matters.

NOTICE

4.

THIS COURT ORDERS that notice shall be provided to Canadian Class

Members, prior to the Notice Deadline, of this conditional certification Order, of the optout and objection processes, and of the date for the Settlement and Fee Approval
Hearing ("the Notice"), substantially in the form attached as Schedule "A", and
substantially in the manner set out in the Notice Plan attached as Schedule "B".
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S.

THIS COURT ORDERS that, in the materials to be filed for the Approval

Hearing, counsel for the THD Defendants shall file an affidavit with the Court
confirming compliance with the notice provisions in paragraph 4 of this Order.

6.

THIS COURT ORDERS AND DECLARES that the notice described in

paragraph 4 satisfies the requirements of section 17(6) of the CPA, 1992.

THE PROCEDURE TO OBJECT

7.

THIS COURT ORDERS that at the Approval Hearing the Court will consider

any objections to the Settlement Agreement by Canadian Class members if their written
objections are received, by prepaid mail, courier or fax, in compliance with paragraph 8
herein, and by the Objection Deadline, by:
Bryan C. McPhadden
McPhadden, Samac, Tuovi LLP
300 - 8 King St. E.
Toronto ON MSC IBS
Tel: (416) 601-1020
Fax: (416) 601-1721
Email: bmcphadden@mcst.ca

8.

THIS COURT ORDERS that a written objection from a Canadian Class Member

must include the following:
(a)

the person's full name, current mailing address, fax number, telephone
number and email address;

(b)

the signature of the person, or their legal agent acting on, and confirming,
their instructions;
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9.

(c)

if applicable, a copy of their invoice for the purchase of, or the date and
store location of their purchase of, any item at THD during the Data
Brach Period;

(d)

a brief statement of the nature of and the reasons for the objection; and

(e)

whether the person or their representative intends to appear at the
Approval Hearing in person or by counsel, and if by counsel, the name,
address, telephone number, fax number and email address of counsel.

THIS COURT ORDERS that within 10 days after the Objection Deadline,

Ontario Class Counsel shall file an affidavit with the Court providing the names of the
Canadian Class Members who validly objected, and copies of any materials filed in
connection with those objections.

THE PROCEDURE TO OPT-OUT

10.

THIS COURT ORDERS that a Canadian Class Member may elect to opt out of

this Action if their written opt-out information is received by prepaid mail, courier or
fax, in compliance with paragraph 11 herein, and by the Opt-out Deadline, by:
Bryan C. McPhadden
McPhadden, Samac, Tuovi LLP
300 - 8 King St. E.
Toronto ON M5C IB5
Tel: (416) 601-1020
Fax: (416) 601-1721
Email: bmcphadden@mcst.ca

11.

THIS COURT ORDERS that an opt-out notice from a Canadian Class Member

is valid only if it is received in accordance with paragraph 10 and if it contains the
following information:

-8 -

12.

(a)

the person's full name, current mailing address, fax number, telephone
number and email address;

(b)

the signature of the person, or their legal agent acting on, and confirming,
their instructions;

(c)

if applicable, a copy of their purchase invoice for, or the date and store
location of their purchase of, any item at THD during the Data Brach
Period;

(d)

a brief statement that they understand that they will be excluded from the
settlement benefits, if the settlement is approved; and

(e)

a brief statement as to whether the person intends to begin a separate
individual lawsuit against either or both of the Defendants regarding the
Data Breach.

THIS COURT ORDERS that, within ten (10) days after the Opt-Out Deadline,

Ontario Class Counsel shall file an affidavit with the Court providing the names of those
Canadian Class Members, if any, who have validly opted out of the Action, together
with copies of any materials filed in connection with those opt-out notices.

13.

THIS COURT ORDERS that any Canadian Class Member who validly opts out

of this proceeding is not a Canadian Class Member, is not bound by the Settlement
Agreement, shall receive no compensation pursuant to the Settlement Agreement, and
cannot participate in any proposed class proceeding in Canada against the Defendants
regarding the Data Breach.

14.

THIS COURT ORDERS that any Canadian Class Member who does not validly

opt out of this Action is bound by the Settlement Agreement and may not opt out of this
Action after the Opt-out Deadline, and may not participate in any other individual or
proposed class action against the Defendants in Canada about the Data Breach.
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15.

THIS COURT ORDERS that neither of this Order or the Settlement Agreement,

nor any act performed or document executed pursuant to the terms of this Order or the
Settlement Agreement: (a) is or may be deemed to be, or may be used as an admission
of, or evidence of, the wrongdoing or liability of any of the Released Persons; or (b) is or
may be deemed to be, or may be used as an admission of, or evidence of, any fault or
omission of any of the Released Persons, in any civil, criminal, or administrative
proceeding in any court, administrative agency, or other tribunal, whether the Settlement
is completed, or otherwise.

CARRIAGE

16.

THIS COURT ORDERS that the action in which Andrew Sandrasagra is

plaintiff, commenced at Toronto and bearing Court File No. CV-512492, be and the
same is hereby stayed.

17.

THIS COURT ORDERS that McPhadden Samac Tuovi LLP is hereby appointed

counsel for the Plaintiff in the class action in respect of the subject matter of the Action.

18.

THIS COURT ORDERS that no other proposed class actions may be continued

or commenced in Ontario in respect of the subject matter of the Action without leave of
the Court.
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19.

THIS COURT ORDERS that there shall be no costs of this motion.

JUSTICE PERELL

SCHEDULE A
LEGAL NOTICE

If You Used a Credit or Debit Card at a Self-Checkout Lane at a Home
Depot Store in Canada Between April 10, 2014 and September 13,
2014 or Received Notice From Home Depot That Your E-mail Address
Was Compromised, You May Be Eligible for Benefits from
a Proposed Data Breach Class Action Settlement.
Si vous avez utilise une carte de credit ou de debit a une caisse libre service dans
un magasin Home Depot au Canada entre Ie 10 avril 2014 et Ie 13 septembre 2014
ou avez recu un avis de Home Depot se/on lequel votre adresse courriel avait ete
compromise, vous pourriez avoir droit a une indemnisation aux termes d'un
reglement propose d'un recours collectif concernant une atteinte a la protection
des donnees. Veuillez composer Ie [phone number] pour obtenir de plus amples
renseignements en irenceis au sujet du reglement propose et de vos droits.
A settlement has been proposed in lawsuits against The Home Depot, Inc. and Home Depot of
Canada, Inc. (together, "Home Depot") relating to Home Depot customers whose credit or debit
card information or e-mail information was stolen as a result of a data breach that was first
disclosed in September 2014 ("Home Depot Data Breach").
Who is included

in the Proposed

Settlement?

You are a member of the Settlement Class if: (1) you used your credit or debit card at a selfcheckout terminal at a Canadian Home Depot store between April 10, 2014 and
September 13,2014 and your payment card information was compromised; or (2) you received
notification that your e-mail address was compromised. If you are not sure whether you are
included in the Settlement Class, call [phone number].
What does the Proposed

Settlement

provide?

Cash Fund: A $250,000settlement Cash Fund will provide payments to consumers who have
documented losses caused by the Home Depot Data Breach. If you are included in the
Settlement Class, you may be entitled to receive reimbursement of your documented losses
relating to the Home Depot Data Breach upto $5,000, which can include time spent remedying
issues relating to the Data Breach.
Monitoring Services: Regardless of whether you submit a claim for documented losses or
time, if you included in the Settlement Class, you are eligible to enroll infree credit monitoring
services.
You may make claims for both reimbursement
Services.
How can I get a payment

under the Cash Fund and for Monitoring

if the Proposed

Settlement

is Approved?

Submit a Claim Form online or by mail between August 22, 2016 and October 29, 2016.

MT DOCS 15525736

What are my rights?
Unless you exclude yourself, all persons who used a credit or debit card at a self-checkout
terminal at a Canadian Home Depot store between April 10, 2014 and September 13, 2014, or
whose email address was held by Home Depot during that period, will be bound by the Court's
decisions and you will give up your right to sue Home Depot for the legal claims resolved by this
Settlement. If you want to keep your right to sue Home Depot for the legal claims resolved by
this Settlement, you must exclude yourself by ., 2016. If you stay in the Settlement, you may
object to it by e, 2016. The Ontario Superior Court of Justice will hold a hearing in this case
(Lozanski v. The Home Depot Inc. et al.,CV-14-51262400CP) on August 22,2016 to consider
whether to approve the Settlement, a request for lawyers' fees and costs of up to $360,000 to
be paid by Home Depot separate from the Cash Fund, and honoraria of up to $4,000 each for
the Settlement Class Representatives in Lozanski and in related class action proceedings
regarding the Home Depot Data Breach. If you have not excluded yourself from the Settlement,
you or your own lawyer may appear and speak at the hearing at your own expense.

For More Information:
[phone number]
www.CanadaHomeDepotDataBreachSettlement.com
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SCHEDULE B
Notice Plan

Canadian Class Members shall be given Notice of a Settlement and Fee Approval Hearing,
substantially in the form of Schedule "A" to the Conditional Certification Order, in the following
manner:
(a) The Defendants shall publish the Notice in English, in at least 1/4 page size in the
business/legal section of the national edition of the Globe and Mail;
(b) The Claims Administrator shall create a settlement website containing electronic copies
of the Settlement Agreement, the Notice, the Conditional Certification Order, and such
further material as counsel for the Plaintiff and Defendants agree is appropriate;
(c) Class Counsel shall also place on their respective websites electronic copies of the
Settlement Agreement, the Notice, and the Conditional Certification Order; and
(d) Class Counsel shall also send a paper copy of the Notice to any Canadian Class
Member who requests it.

184622/467082
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